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Douglas N. Letter, Attorney, U S. Departnent of Justice,
argued the cause for am cus curiae the Attorney Ceneral
wi th whom Janet Reno, Attorney Ceneral, Frank W Hunger
Assistant Attorney General, Stephen W Preston, Deputy
Assi stant Attorney General, and Stephanie R Marcus, Attor-
ney, were on the brief.

Kenneth W Starr, Independent Counsel and Brett M
Kavanaugh, Associ ate | ndependent Counsel, argued the
causes for appellee the United States, with whom Joseph M
Di tkoff, Associate |ndependent Counsel, was on the brief.

Bef ore: Randol ph, Rogers and Tatel, Circuit Judges.
pinion for the Court filed Per Curiam

Qpi nion dissenting fromPart Il and concurring in part and
dissenting in part fromPart IIl filed by Grcuit Judge Tatel

Per Curiam In these expedited appeals, the principa
guestion is whether an attorney in the Ofice of the President,
havi ng been called before a federal grand jury, may refuse,
on the basis of a government attorney-client privilege, to
answer questions about possible crimnal conduct by govern-
ment officials and others. To state the question is to suggest
the answer, for the Ofice of the President is a part of the
federal governnent, consisting of governnent enployees do-

i ng governnent business, and neither |egal authority nor

policy nor experience suggests that a federal governnent

entity can maintain the ordinary conmon | aw attorney-client
privilege to withhold information relating to a federal crimna
of fense. The Suprenme Court and this court have held that

even the constitutionally based executive privilege for presi-
denti al communi cati ons fundanental to the operation of the
government can be overcone upon a proper show ng of need

for the evidence in crimnal trials and in grand jury proceed-
ings. See United States v. N xon, 418 U. S. 683, 707-12

(1974); In re Sealed Case (Espy), 121 F. 3d 729, 736-38 (D.C
Cr. 1997). In the context of federal crimnal investigations
and trials, there is no basis for treating | egal advice different-
ly fromany other advice the Ofice of the President receives
in performing its constitutional functions. The public interest

i n honest government and in exposing w ongdoi ng by gover n-
ment officials, as well as the tradition and practice, acknow -
edged by the O fice of the President and by former Wite
House Counsel, of government |awyers reporting evidence of
federal crimnal offenses whenever such evidence cones to
them lead to the conclusion that a governnent attorney may
not invoke the attorney-client privilege in response to grand
jury questions seeking information relating to the possible
conmi ssion of a federal crime. The extent to which the
conmmuni cati ons of Wiite House Counsel are privil eged

agai nst disclosure to a federal grand jury depends, therefore,
on whet her the conmuni cations contain information of possi-
ble crimnal offenses. Additional protection may flow from
executive privilege []
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On January 16, 1998, at the request of the Attorney
Ceneral, the Division for the Purpose of Appointing | ndepen-
dent Counsel s issued an order expandi ng the prosecutori al
jurisdiction of |Independent Counsel Kenneth W Starr. Pre-
viously, the main focus of I|ndependent Counsel Starr's inqui-
ry had been on financial transactions involving President
dinton when he was Governor of Arkansas, known popul arly
as the Wihitewater inquiry. The order now authorized Starr
to investigate "whether Mnica Lewi nsky or others suborned
perjury, obstructed justice, intimdated w tnesses, or other-

wi se violated federal law' in connection with the civil |awsuit
agai nst the President of the United States filed by Paul a
Jones. In re Motions of Dow Jones & Co., 142 F.3d 496,

497-98 (D.C. Cir.), petition for cert. filed, 66 U S.L.W 3790
(U.S. June 3, 1998) (No. 97-1959) (quoting order). "Thereaf-
ter, a grand jury here began receiving evidence about Monica
Lewi nsky and President Cinton, and others.... " 1d. at 498.

On January 30, 1998, the grand jury issued a subpoena to
Bruce R Lindsey, an attorney admtted to practice in Arkan-
sas. Lindsey currently holds two positions: Deputy Wite

* Doubl e brackets signify sealed materi al

House Counsel and Assistant to the President. On February
18, February 19, and March 12, 1998, Lindsey appeared
before the grand jury and declined to answer certain ques-
tions on the ground that the questions represented infornma-
tion protected fromdi sclosure by a governnent attorney-
client privilege applicable to Lindsey's conmunications
with the President as Deputy \Wite House Counsel
as well as by executive privilege, and []

]]1- Lindsey also claimed work product protec-
tions related to the attorney-client privilege[] 11-

On March 6, 1998, the Independent Counsel noved to
conpel Lindsey's testinony. The district court granted that
nmotion on May 4, 1998. The court concl uded that the Presi-
dent's executive privilege claimfailed in light of the Indepen-
dent Counsel's show ng of need and unavailability. See In re
Seal ed Case (Espy), 121 F.3d at 754. It rejected Lindsey's
government attorney-client privilege claimon simlar
grounds, ruling that the President possesses an attorney-
client privilege when consulting in his official capacity with
VWi te House Counsel, but that the privilege is qualified in the
grand jury context and may be overcone upon a sufficient
showi ng of need for the subpoenaed conmuni cati ons and
unavailability from other sources. [][

1.
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[[ 1] the Ofice of the President []

1] appeal ed the order granting the nmotion to
conmpel Lindsey's testinony, challenging the district court's
construction of both the government attorney-client privilege
and [[ 11- The I ndependent Counsel then petitioned
the Suprene Court to review the district court's decision on
t hose issues, anong ot hers, before judgnment by this court.
On June 4, 1998, the Supreme Court denied certiorari, while
indicating its expectation that "the Court of Appeals wll
proceed expeditiously to decide this case.” United States v.
Cinton, 118 S. . 2079 (1998). Follow ng an expedited
briefing schedule, on June 29, 1998, this court heard argu-
ment on the attorney-client issues. Neither the Ofice of the
President nor the President in his personal capacity has

appeal ed the district court's ruling on executive privilege. In
Part Il we address the availability of the governnent attor-
ney-client privilege; []

The attorney-client privilege protects confidential conmmuni-

cations nmade between clients and their attorneys when the
conmuni cati ons are for the purpose of securing |egal advice

or services. See In re Sealed Case, 737 F.2d 94, 98-99 (D.C
Cr. 1984). It "is one of the ol dest recognized privileges for
confidential conmunications.” Swidler &Berlin v. United
States, No. 97-1192, 1998 W 333019, at *3 (U. S. June 25,
1998).

The O fice of the President contends that Lindsey's com
muni cations with the President and others in the Wite
House should fall within this privilege both because the
President, |ike any private person, needs to conmuni cate
fully and frankly with his | egal advisors, and because the
current grand jury investigation may |ead to inpeachnent
proceedi ngs, which would require a defense of the President's
official position as head of the executive branch of govern-
ment, presumably with the assistance of Wite House Coun-
sel. The I ndependent Counsel contends that an absol ute
governnment attorney-client privilege would be inconsistent
with the proper role of the governnent |awer and that the
President should rely only on his private |awers for fully
confidential counsel

Federal courts are given the authority to recognize privi-
| ege clainms by Rule 501 of the Federal Rules of Evidence,
whi ch provi des that

[e] xcept as otherwi se required by the Constitution of the
United States or provided by Act of Congress or in rules
prescribed by the Suprene Court pursuant to statutory
authority, the privilege of a w tness, person, governnent,
State, or political subdivision thereof shall be governed
by the principles of the cormon |aw as they may be
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interpreted by the courts of the United States in the
light of reason and experience.

Fed. R Evid. 501. Although Rule 501 manifests a congres-
sional desire to provide the courts with the flexibility to
develop rules of privilege on a case-by-case basis, see Tram
mel v. United States, 445 U.S. 40, 47 (1980), the Suprene
Court has been "disinclined to exercise this authority expan-
sively," University of Pa. v. EEOCC, 493 U S. 182, 189 (1990).
"[ Tl hese exceptions to the demand for every man's evi dence

are not lightly created nor expansively construed, for they are
in derogation of the search for truth.” N xon, 418 U S. at
710; see also Trammel, 445 U S. at 50. Consequently, feder-
al courts do not recognize evidentiary privil eges unless doing
so "pronotes sufficiently inportant interests to outweigh the
need for probative evidence." 1d. at 51

The Suprene Court has not articulated a precise test to
apply to the recognition of a privilege, but it has "placed
consi der abl e wei ght upon federal and state precedent,” In re
Seal ed Case (Secret Service), No. 98-3069, 1998 W 370584,
at *3 (D.C. Cr. July 7, 1998), and on the existence of "a
"public good transcending the normally predom nant principle
of utilizing all rational means for ascertaining the truth.'
Jaffee v. Rednond, 518 U.S. 1, 9 (1996) (quoting Tramel,
445 U S. at 50 (quoting Elkins v. United States, 364 U. S. 206,
234 (1960) (Frankfurter, J., dissenting))). That public good
shoul d be shown "with a high degree of clarity and certainty."”
In re Seal ed Case (Secret Service), 1998 W. 370584, at *4.

A

Courts, commentators, and governnent |awyers have | ong
recogni zed a government attorney-client privilege in severa
contexts. Mich of the Iaw on this subject has devel oped in
litigation about exenption five of the Freedom of Information
Act ("FOA"). See 5 U S.C. s 552(b)(5) (1994). Under that
exenption, "intra-agency nenoranduns or letters which
woul d not be available by law to a party other than an agency
inlitigation with the agency" are excused from nmandat ory
di sclosure to the public. 1Id.; see also S. Rep. No. 89-813, at
(1965) (including within exenption five "docunments which
woul d cone within the attorney-client privilege if applied to
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private parties"). W have recogni zed that "Exenption 5
protects, as a general rule, materials which would be protect-

ed under the attorney-client privilege." Coastal States Gas
Corp. v. Departnent of Energy, 617 F.2d 854, 862 (D.C. Cr.
1980). "In the governmental context, the '"client' may be the
agency and the attorney may be an agency | awer." Tax

Anal ysts v. IRS, 117 F.3d 607, 618 (D.C. Gr. 1997); see also
Brinton v. Departnment of State, 636 F.2d 600, 603-04 (D.C.

Cr. 1980). In Lindsey's case, his client--to the extent he
provi ded | egal services--wuld be the Ofice of the Presi-
dent.1

Exenmption five does not itself create a government attor-
ney-client privilege. Rather, "Congress intended that agen-
cies should not |ose the protection traditionally afforded
t hrough the evidentiary privileges sinply because of the
passage of the FOA " Coastal States, 617 F.2d at 862. 1In
di scussi ng the governnment attorney-client privilege applicable
to exenption five, we have nentioned the usual advantages:

the attorney-client privilege has a proper role to play in
exenption five cases.... |In order to ensure that a

client receives the best possible |egal advice, based on a
full and frank di scussion with his attorney, the attorney-
client privilege assures himthat confidential conmunica-
tions to his attorney will not be disclosed without his
consent. W see no reason why this sane protection

1[I

1]

shoul d not be extended to an agency's conmuni cations
with its attorneys under exenption five.

Mead Data Cent., Inc. v. United States Dep't of Air Force,
566 F.2d 242, 252 (D.C. Cir. 1977). Thus, when "the Covern-
ment is dealing with its attorneys as would any private party
seeki ng advice to protect personal interests, and needs the
same assurance of confidentiality so it will not be deterred
fromfull and frank conmunications with its counselors,”
exenption five applies. Coastal States, 617 F.2d at 863.

Furthernore, the proposed (but never enacted) Federa
Rul es of Evi dence concerning privileges, to which courts have
turned as evidence of common | aw practices, see, e.g., United
States v. Gllock, 445 U S. 360, 367-68 (1980); 1In re Bieter
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Co., 16 F.3d 929, 935 (8th Gr. 1994); Linde Thonson Lang-
wort hy Kohn & Van Dyke v. Resolution Trust Corp., 5 F.3d

1508, 1514 (D.C. Gir. 1993); United States v. (Under Seal),

748 F.2d 871, 874 n.5 (4th Cr. 1984); United States v.

Mackey, 405 F. Supp. 854, 858 (E.D.N. Y. 1975), recognized a

pl ace for a governnent attorney-client privilege. Proposed

Rul e 503 defined "client"” for the purposes of the attorney-

client privilege to include "a person, public officer, or corpora-
tion, association, or other organization or entity, either public
or private." Proposed Fed. R Evid. 503(a)(1l), reprinted in 56
F.R D. 183, 235 (1972). The commentary to the proposed

rule explained that "[t]he definition of 'client' includes govern-
mental bodies." Id. advisory commttee's note. The Restate-

ment al so extends attorney-client privilege to government
entities. See Restatenent (Third) of the Law Governing

Lawyers s 124 (Proposed Final Draft No. 1, 1996) [ hereinaf-

ter Restatenent].

The practice of attorneys in the executive branch reflects
t he conmon under st andi ng that a governnment attorney-client
privilege functions in at |east sonme contexts. The Ofice of
Legal Counsel in the Departnent of Justice concluded in 1982
t hat

[a]l though the attorney-client privilege traditionally has
been recogni zed in the context of private attorney-client
rel ati onships, the privilege also functions to protect com
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muni cati ons between governnent attorneys and client
agenci es or departments, as evidenced by its inclusion in
the FO A, nmuch as it operates to protect attorney-client
conmuni cations in the private sector.

Theodore B. O sen, Assistant Attorney General, Ofice of

Legal Counsel, Confidentiality of the Attorney General's
Conmmuni cations in Counseling the President, 6 Op. Of.

Legal Counsel 481, 495 (1982). The Ofice of Legal Counsel

al so concl uded t hat when government attorneys stand in the
shoes of private counsel, representing federal enployees sued
in their individual capacities, confidential conmunications be-
tween attorney and client are privileged. See Antonin Scalia,
Assistant Attorney General, Ofice of Legal Counsel, D sclo-
sure of Confidential Information Received by U S. Attorney

in the Course of Representing a Federal Enployee (Nov. 30,
1976); Ralph W Tarr, Acting Assistant Attorney Ceneral,

O fice of Legal Counsel, Duty of Government Lawyer Upon

Recei pt of Incrimnating Information in the Course of an
Attorney-Cient Relationship with Another Government Em

pl oyee (Mar. 29, 1985); see also 28 C.F.R s 50.15(a)(3)
(1998).

B.

Recogni zi ng that a governnent attorney-client privilege
exists is one thing. Finding that the Ofice of the President
is entitled to assert it here is quite another.

It is settled law that the party clainm ng the privil ege bears
t he burden of proving that the communi cations are protected.
As oft-cited definitions of the privilege nmake clear, only
conmmuni cati ons that seek "legal advice" from"a professiona
| egal adviser in his capacity as such" are protected. See 8
John Henry Wgnore, Evidence in Trials at Common Law
s 2292, at 554 (McNaughton rev. 1961). O, in a formulation
we have adopted, the privilege applies only if the person to
whom t he communi cation was nade is "a nmenber of the bar
of a court™ who "in connection with th[e] conmunication is
acting as a |l awer" and the conmuni cati on was nade "for the
pur pose of securing primarily either (i) an opinion on |aw or

(ii) legal services or (iii) assistance in some |egal proceeding.”
In re Seal ed Case, 737 F.2d at 98-99 (quoting United States

v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59

(D. Mass. 1950)).

On the record before us, it seens likely that at |east sonme
of the conversations for which Lindsey asserted gover nment
attorney-client privilege did not come within the fornulation
just quoted. [][
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]].- Both of these subjects arose fromthe expanded juris-
di ction of the Independent Counsel, which did not becone
public until January 20, 1998. Before then, any |egal advice
Li ndsey rendered in connection with Jones v. Cinton, a
| awsuit involving President inton in his personal capacity,
likely could not have been covered by governnent attorney-
client privilege.2 []

]]- According to the Restatenent, "consultation with one
admtted to the bar but not in that other person's role as

2 W do not foreclose a showi ng by Lindsey when he appears

Page 9 of 45

again before the grand jury that prior to January 20, 1998, he gave

| egal advice as Deputy \Wite House Counsel in regard to how

| awyer is not protected.” Restatement s 122 cnt. c.

"[Where one consults an attorney not as a | awer but as a
friend or as a business adviser or banker, or negotiator

the consultation is not professional nor the statenment privi-
leged.” 1 McCormick on Evidence s 88, at 322-24 (4th ed.
1992) (footnotes omtted). Thus Lindsey's advice on political
strategic, or policy issues, valuable as it may have been
woul d not be shielded fromdisclosure by the attorney-client
privil ege.

As for conversations after January 20th, the Ofice of the
Presi dent nust "present the underlying facts denonstrating
t he existence of the privilege" in order to carry its burden
See FTC v. Shaffner, 626 F.2d 32, 37 (7th CGr. 1980). A
bl anket assertion of the privilege will not suffice. Rather
"[t] he proponent nust conclusively prove each el enent of the
privilege." SECv. GQulf & Western Indus., 518 F. Supp. 675,
682 (D.D.C. 1981). In response to the I ndependent Counsel's
guestions, Lindsey invariably asserted executive privilege and
attorney-client privilege. On this record, it is inpossible to
det ermi ne whet her Lindsey believed that both privileges
appl i ed or whether he neant to invoke themon an "either/or"
basis. As we have said, the district court's rejection of the
executive privilege claimhas not been appealed. Wth this
privilege out of the picture, the Ofice of the President had to
show t hat Lindsey's conversations "concerned the seeking of
| egal advice" and were between President Cinton and Lind-
sey or between others in the Wiite House and Li ndsey while
Li ndsey was "acting in his professional capacity" as an attor-
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ney. Shaffner, 626 F.2d at 37.

Wth regard to nost of the conmunications that were the
subj ect of questions before the grand jury, it does not appear
to us that any such showi ng was nade in the grand jury by
Lindsey or in the district court by the Ofice of the President
in the proceedings |leading to the order to conpel his testino-
ny. This may be attributable to the parties' focus in the
district court. The argunents on both sides centered on
whet her any attorney-client privilege protected the conversa-
tions about which Lindsey was asked, not on whether--if the
privilege could be invoked--the conversati ons were covered

private litigation involving the President was affecting the Ofice of
the President.

by it. In light of this, and in view of the Admi nistration's
abandonnent of its executive privilege claim Lindsey would
have to return to the grand jury no matter how we rul ed on

t he governnent attorney-client privilege claim

There is, however, no good reason for w thhol di ng decision
on the issues now before us. W have little doubt that at
| east one of Lindsey's conversations subject to grand jury
guestioni ng "concerned the seeking of |egal advice" and was
bet ween President Cinton and Lindsey or between others in
the Wiite House and Lindsey while Lindsey was "acting in
his professional capacity" as an attorney. See id. []

11 The issue whether the governnent attorney-
client privilege could be invoked in these circunstances is
therefore ripe for decision

Mor eover, the case has been fully briefed and argued. The
Supreme Court has asked us to expedite our disposition of
t hese appeals. Sending this case back for still another round
of grand jury testinony, assertions of privileges and i muni -
ties, a district court judgnent, and then another appeal would
be inconsistent with the Suprenme Court's request and woul d
do nothing but prolong the grand jury's investigation. The
parties, we believe, are entitled nowto a ruling to govern
Li ndsey's future grand jury appearance.

We therefore turn to the question whether an attorney-
client privilege pernmits a governnent |awer to wi thhold from
a grand jury information relating to the conm ssion of possi-
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ble crines by governnent officials and others. Although the
cases deci ded under FO A recogni ze a governnent attorney-

client privilege that is rather absolute in civil litigation, those
cases do not necessarily control the application of the privi-

| ege here. The grand jury, a constitutional body established
inthe Bill of Rights, "belongs to no branch of the institutiona
Government, serving as a kind of buffer or referee between

the Governnent and the people,” United States v. WIIlians,

504 U.S. 36, 47 (1992), while the I ndependent Counsel is by
statute an officer of the executive branch representing the
United States. For matters within his jurisdiction, the Inde-
pendent Counsel acts in the role of the Attorney General as

the country's chief |aw enforcenent officer. See 28 U S.C

s 594(a) (1994). Thus, although the traditional privilege be-
tween attorneys and clients shields private relationships from
inquiry in either civil litigation or crimnal prosecution, com
peting val ues arise when the Ofice of the President resists
demands for information froma federal grand jury and the
nation's chief |aw enforcenent officer. As the drafters of the
Rest at enent recogni zed, "Mre particul arized rules may be
necessary where one agency of governnent clains the privi-

lege in resisting a demand for information by another. Such

rul es shoul d take account of the conpl ex considerations of
governnmental structure, tradition, and regul ation that are
involved." Restatenent s 124 cnt. b. For these reasons,

ot hers have agreed that such "considerations" counsel agai nst
"expansion of the privilege to all governnental entities" in al
cases. 24 Charles Alan Wight & Kenneth W G aham Jr.,

Federal Practice and Procedure s 5475, at 125 (1986).

The question whether a governnent attorney-client privi-
| ege applies in the federal grand jury context is one of first
inmpression in this circuit, and the parties dispute the inport
of the lack of binding authority. The Ofice of the President
contends that, upon recognizing a governnent attorney-client
privilege, the court should find an exception in the grand jury
context only if practice and policy require. To the contrary,
t he I ndependent Counsel contends, in essence, that the justi-
fication for any extension of a governnent attorney-client
privilege to this context needs to be clear. These differences
i n approach are not sinply semantical: they represent differ-
ent versions of what is the status quo. To argue about an
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"exception" presupposes that the privilege otherw se applies
in the federal grand jury context; to argue about an "exten-
sion" presupposes the opposite. In Swidler & Berlin, the
Supreme Court considered whether, as the |Independent

Counsel contended, it should create an exception to the
personal attorney-client privilege allow ng disclosure of confi-
dences after the client's death. See Swidler & Berlin, 1998
W 333019, at *2. After finding that the |Independent Coun-

sel was asking the Court "not sinply to 'construe’ the privi-

| ege, but to narrowit, contrary to the weight of the existing
body of caselaw, " the Court concluded that the |Independent
Counsel had not made a sufficient showing to warrant the
creation of such an exception to the settled rule. 1d. at *7.

In the instant case, by contrast, there is no such existing
body of casel aw upon which to rely and no clear principle that
t he governnment attorney-client privilege has as broad a scope
as its personal counterpart. Because the "attorney-client
privilege nust be 'strictly confined within the narrowest
possible limts consistent with the logic of its principle,’
re Seal ed Case, 676 F.2d 793, 807 n.44 (D.C. Cr. 1982)
(quoting In re Gand Jury Investigation, 599 F.2d 1224, 1235
(3d Gr. 1979)); accord Tranmel, 445 U. S. at 50, and because
t he governnment attorney-client privilege is not recognized in
the sane way as the personal attorney-client privilege ad-
dressed in Swidler & Berlin, we believe this case poses the
guestion whether, in the first instance, the privil ege extends
as far as the Ofice of the President would like. 1In other
words, pursuant to our authority and duty under Rule 501 of
the Federal Rules of Evidence to interpret privileges "in |ight
of reason and experience," Fed. R Evid. 501, we view our
exercise as one in defining the particular contours of the
government attorney-client privilege.

In

VWhen an executive branch attorney is called before a
federal grand jury to give evidence about alleged crines
wi thin the executive branch, reason and experience, duty, and
tradition dictate that the attorney shall provide that evidence.
Wth respect to investigations of federal crimnal offenses,
and especially offenses commtted by those in government,
government attorneys stand in a far different position from
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menbers of the private bar. Their duty is not to defend
clients against crimnal charges and it is not to protect

wr ongdoers from public exposure. The constitutional respon-
sibility of the President, and all nenbers of the Executive
Branch, is to "take Care that the Laws be faithfully execut-
ed." US Const. art. Il, s 3. Investigation and prosecution
of federal crines is one of the nost inportant and essenti al
functions within that constitutional responsibility. Each of
our Presidents has, in the words of the Constitution, sworn
that he "will faithfully execute the Ofice of President of the
United States, and will to the best of [his] Ability, preserve,
protect and defend the Constitution of the United States.”

Id. art. Il, s 1, cl. 8 And for nore than two hundred years
each officer of the Executive Branch has been bound by oath

or affirmation to do the sane. See id. art. VI, cl. 3; see also
28 U.S.C. s 544 (1994). This is a solem undertaking, a

bi ndi ng of the person to the cause of constitutional govern-
ment, an expression of the individual's allegiance to the
principles enbodied in that docunent. Unlike a private
practitioner, the loyalties of a governnent |awer therefore
cannot and rmust not lie solely with his or her client agency.3

The oath's significance is underscored by other evocations
of the ethical duties of government |awers.4 The Profession-

3 W recognize, as our dissenting coll eague enphasi zes, that
every | awer mnmust take an oath to enter the bar of any court. But
even after entering the bar, a governnment attorney nust take
another oath to enter into governnent service; that in itself shows
t he separate nmeani ng of the governnent attorney's oath. More-
over, the oath is significant to our analysis only to the extent that it
underlies the fundanental differences in the roles of government
and private attorneys--of particular note, the fact that private
attorneys cannot take official actions.

4 Indeed, the responsibilities of government |awers to the
public have | ong governed the actions they can take on behal f of
their "client":

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern inpartially is as conpelling as its obli-

al Ethics Conmittee of the Federal Bar Association has
described the public trust of the federally enployed | awer as
fol |l ows:

[ T] he governnment, over-all and in each of its parts, is
responsible to the people in our denocracy with its
representative formof government. Each part of the
government has the obligation of carrying out, in the
public interest, its assigned responsibility in a manner
consistent with the Constitution, and the applicable |aws
and regulations. |In contrast, the private practitioner
represents the client's personal or private interest....
[We do not suggest, however, that the public is the
client as the client concept is usually understood. It is to
say that the lawer's enployment requires himto ob-
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serve in the performance of his professional responsibili-
ty the public interest sought to be served by the govern-
ment al organi zati on of which he is a part.

Federal Bar Association Ethics Committee, The Covernnent
Cient and Confidentiality: Opinion 73-1, 32 Fed. B.J. 71, 72
(1973). Indeed, before an attorney in the Justice Departnent
can step into the shoes of private counsel to represent a
federal enployee sued in his or her individual capacity, the
Attorney General rmnust determ ne whether the representation
would be in the interest of the United States. See 28 C.F.R
s 50.15(a). The obligation of a governnment |awer to uphold
the public trust reposed in himor her strongly mlitates
against allowing the client agency to invoke a privilege to
prevent the |awer from providing evidence of the possible
conmmi ssion of crimnal offenses within the government. As

gation to govern at all; and whose interest ... is not that it
shall win a case, but that justice shall be done.

Berger v. United States, 295 U S. 78, 88 (1935). 1In keeping with
these interests, prosecutors nust disclose to the defendant excul pa-
tory evidence, see Brady v. Maryland, 373 U S. 83, 87 (1963), and
must try to "seek justice, not nerely to convict,"” Mdel Code of

Pr of essi onal Responsibility EC 7-13 (1980). Simlarly, the gov-
ernment |lawyer in a civil action nust "seek justice" and avoid unfair
settlenents or results. Id. EC 7-14.

Judge Weinstein put it, "[i]f there is wongdoing in govern-

ment, it rmust be exposed.... [The governnent |awer's]
duty to the people, the law, and his own conscience requires
di sclosure.... " Jack B. Winstein, Sonme Ethical and Polit-

ical Problenms of a Governnment Attorney, 18 Maine L. Rev.
155, 160 (1966).

This view of the proper allegiance of the governnent
| awyer is conplemented by the public's interest in uncovering
illegality anong its el ected and appointed officials. Wile the
President's constitutionally established role as superintendent
of | aw enforcenent provides one protection agai nst w ongdo-
ing by federal governnment officials, see United States v.
Val enzuel a-Bernal, 458 U.S. 858, 863 (1982), another protec-
tion of the public interest is through having transparent and
account abl e governnment.5 As Janmes Madi son observed,

[a] popul ar Governnent, w thout popular information, or
the nmeans of acquiring it, is but a Prologue to a Farce or
a Tragedy; or, perhaps both. Know edge will forever
govern ignorance: And a people who nean to be their

own Governors, must armthensel ves with the power

whi ch know edge gi ves.

Letter from Janmes Madison to WT. Barry (Aug. 4, 1822), in

9 The Witings of Janes Madi son 103 (Gaillard Hunt ed.

1910). This court has accordingly recogni zed that "openness

i n governnment has al ways been thought crucial to ensuring

that the people remain in control of their government." 1In re
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Seal ed Case (Espy), 121 F.3d at 749. Privileges work agai nst
these interests because their recognition "creates the risk
that a broad array of materials in nmany areas of the executive
branch will become 'sequester[ed]' frompublic view" 1d.
(quoting Wlfe v. Department of Health & Human Servs., 815
F.2d 1527, 1533 (D.C. Gr. 1987)). Furthernore, "to all ow
any part of the federal governnent to use its in-house attor-

5 Congress has clearly indicated, as a matter of policy, that
federal enpl oyees should not withhold information relating to possi -
ble crimnal msconduct by federal enployees on any basis. W
di scuss at nore length Congress's recognition of these concerns
bel ow i n our discussion of 28 U S.C. s 535(b).

neys as a shield against the production of information rele-
vant to a federal crimnal investigation would represent a
gross msuse of public assets.” 1In re Gand Jury Subpoena
Duces Tecum 112 F.3d 910, 921 (8th Gr.), cert. denied, 117 S.
Ct. 2482 (1997).

Exam nati on of the practice of government attorneys fur-
t her supports the conclusion that a governnent attorney,
even one holding the title Deputy Wite House Counsel, may
not assert an attorney-client privilege before a federal grand
jury if conmunications with the client contain information
pertinent to possible crimnal violations. The Ofice of the
President has traditionally adhered to the precepts of 28
U S.C. s 535(b), which provides that

[alny information ... received in a departnment or agency
of the executive branch of the Governnent relating to
violations of title 18 involving Governnent officers and
enpl oyees shall be expeditiously reported to the Attor-
ney Cener al

28 U.S.C. s 535(b) (1994). W need not deci de whet her

section 535(b) al one requires Wite House Counsel to testify
before a grand jury.6 The statute does not clearly apply to
the Ofice of the President. The Ofice is neither a "depart-
ment," as that termis defined by the statute, see 5 U. S.C

s 101 (1994); 28 U.S.C. s 451 (1994); Haddon v. Walters, 43
F.3d 1488, 1490 (D.C. G r. 1995) (per curiam, nor an "agen-
cy," see Kissinger v. Reporters Comm for Freedom of the
Press, 445 U.S. 136, 156 (1980) (FO A case); see also Arm
strong v. Executive Ofice of the President, 1 F.3d 1274, 1295

6 28 U S.C s 535(a) authorizes the Attorney General to "inves-
tigate any violation of title 18 [the federal crimnal code] involving
Governnment officers and enpl oyees.” The | ndependent Counsel
fills the shoes of the Attorney General in this regard because
Congress has given the Independent Counsel "with respect to al

matters in [his] prosecutorial jurisdiction ... full power and inde-
pendent authority to exercise all investigative and prosecutori al
functions and powers of ... the Attorney General."” 28 U S.C

s 594(a); see In re Sealed Case (Secret Service), 1998 W 370584,
at *7.
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(D.C. Cr. 1993) (per curiam; National Sec. Archive v.
Archivist of the United States, 909 F.2d 541, 545 (D.C.Cir.
1990) (per curiam. However, at the very least "[section]
535(b) evinces a strong congressional policy that executive
branch enpl oyees must report information"” relating to viola-
tions of Title 18, the federal crimnal code. 1In re Sealed Case
(Secret Service), 1998 W. 370584, at *7. As the House
Conmittee Report acconpanyi ng section 535 explains, "[t]he
pur pose” of the provision is to "require the reporting by the
departnments and agenci es of the executive branch to the
Attorney CGeneral of information coming to their attention
concerning any alleged irregularities on the part of officers
and enmpl oyees of the Governnent.” H R Rep. No. 83-2622

at 1 (1954). Section 535(b) suggests that all government

enpl oyees, including | awers, are duty-bound not to w thhold
evi dence of federal crines.

Furthernore, government officials holding top | egal posi-
tions have concluded, in light of section 535(b), that Wite
House | awyers cannot keep evidence of crines conmtted by
government officials to thenselves. |In a speech delivered
after the Kissinger FO A case was handed down, LI oyd
Cutler, who served as Wite House Counsel in the Carter and
Cinton Adm nistrations, discussed the "rule of naking it your
duty, if you're a Governnment official as we as |awers are, a
statutory duty to report to the Attorney General any evidence
you run into of a possible violation of a crimnal statute.”
Lloyd N. Cutler, The Role of the Counsel to the President of
the United States, 35 Record of the Ass'n of the Bar of the
City of New York No. 8, at 470, 472 (1980). Accordingly,

"[w] hen you hear of a charge and you talk to someone in the
VWite House ... about sone allegation of m sconduct, alnost

the first thing you have to say is, 'l really want to know about
this, but anything you tell nme I'Il have to report to the
Attorney CGeneral.' " 1d. Simlarly, during the N xon adm n-
istration, Solicitor General Robert H Bork told an adminis-
tration official who invited himto join the President's |ega
defense team "A governnment attorney is sworn to uphold

the Constitution. |If | cone across evidence that is bad for

the President, I'll have to turn it over. | won't be able to sit



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3072  Document #371331 Filed: 07/31/1998  Page 17 of 45

on it like a private defense attorney.” A Conversation with
Robert Bork, D.C. Bar Rep., Dec. 1997-Jan. 1998, at 9.

The dinton Admnistration itself endorsed this view as
recently as a year ago. In the proceedings |eading to the
Supreme Court's denial of certiorari with regard to the
Eighth Grcuit's decision in In re Gand Jury Subpoena
Duces Tecum the Ofice of the President assured the Su-
preme Court that it "enbraces the principles enbodied in
Section 535(b)" and acknow edged that "the O fice of the
President has a duty, recognized in official policy and prac-
tice, to turn over evidence of the crime.”" Reply Brief for
Ofice of the President at 7, Ofice of the President v. Ofice of
| ndependent Counsel, 117 S. Q. 2482 (1997) (No. 96-1783).

The O fice of the President further represented that "on
various occasions"” it had "referred information to the Attor-
ney Ceneral reflecting the possible comrssion of a crimna

of fense--including informati on ot herw se protected by attor-
ney-client privilege." 1d. At oral argunent, counsel for the
Ofice of the President reiterated this position. In addition
the Wiite House report on possible nisdeeds relating to the
VWite House Travel Ofice stated that "[i]f there is a reason-
abl e suspicion of a crinme ... about which Wite House
personnel may have know edge, the initial conmunication of
this information should be nade to the Attorney General, the
Deputy Attorney General, or the Associate Attorney Cener-

al." \White House Travel Ofice Managenent Review 23

(1993).

We are not aware of any previous deviation fromthis
under standi ng of the role of government counsel. W know
that N xon Wiite House Counsel Fred Buzhardt testified
before the Watergate grand jury w thout invoking attorney-
client privilege, although not much may be nade of this.7 See
Anthony Ripley, MIk Producers' G oup Fined $5, 000 for
Ni xon G fts, NY. Tines, May 7, 1974, at 38. On the other

7 President N xon wai ved executive privilege and attorney-
client privilege before the grand jury. See Special Prosecution
Force, Watergate Report 88 (1975) [hereinafter Watergate Re-
port].

hand, the O fice of the President points out that C. Boyden
Gray, White House Counsel during the Bush Adm nistration

and his deputy, John Schmitz, refused to be interviewed by

t he I ndependent Counsel investigating the Iran-Contra affair
and only produced docunents subject to an agreement that
"any privil ege against disclosure ... including the attorney-
client privilege" was not waived. 1 Lawence E. Wl sh,

Fi nal Report of the Independent Counsel for Iran/Contra
Matters 478-79 & n.52 (1993). However, the |Independent
Counsel in that investigation had not subpoenaed G ay or
Schmitz to testify before a grand jury, and there is no

i ndication that the information sought fromthem constituted
evi dence of any crimnal offense. Independent Counse

Wal sh apparently sought to question these individuals nmerely
to conplete his final report. See id. In any event, even
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outside the grand jury context, the general practice of gov-
ernment counsel has been to cooperate with the investigations
of independent counsels. For exanple, Peter Wallison, Wite
House Counsel under President Reagan, produced his diary

for the Iran-Contra investigation and cooperated in other
ways. See id. at 44, 470 n.137, 517, 520. O her government
attorneys both produced docunents and agreed to be inter-
viewed for that investigation. See id. at 346-48, 366-68, 536
& nn. 116-17, 537.

The O fice of the President asserts two principal contribu-
tions to the public good that would conme froma gover nnment
attorney's withhol di ng evidence froma grand jury on the
basis of an attorney-client privilege. First, it maintains that
t he val ues of candor and frank conmunications that the
privilege enbodies in every context would apply to Lindsey's
comuni cations with the President and others in the Wite
House. Governnent officials, the Ofice of the President
cl ains, need accurate advice from government attorneys as
much as private individuals do, but they will be inclined to
di scuss their |egal problens honestly with their attorneys
only if they know that their communications will be confiden-
tial

We may assune that if the governnent attorney-client
privilege does not apply in certain contexts this may chil

Page 18 of 45
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some conmmuni cati ons between governnment officials and gov-
ernment | awyers. Even so, governnent officials will still
enjoy the benefit of fully confidential comunications with
their attorneys unless the comruni cations reveal information
relating to possible crimnal wongdoing. And although the
privacy of these comunications may not be absol ute before

the grand jury, the Supreme Court has not been troubl ed by

the potential chill on executive conmunications due to the
qualified nature of executive privilege.8 Conpare N xon, 418
U S. at 712-13 (discounting the chilling effects of the qualifi-
cation of the presidential comunications privilege on the
candor of conversations), with Swidler & Berlin, 1998 W
333019, at *6 (stating, in the personal attorney-client privilege
context, that an uncertain privilege is often no better than no
privilege at all). Because both the Deputy Wite House

Counsel and the I ndependent Counsel occupy positions within

the federal governnent, their situation is sonewhat conpara-
ble to that of corporate officers who seek to keep their

conmuni cati ons with conpany attorneys confidential from

each other and fromthe sharehol ders. Under the wi dely

foll owed doctrine announced in Garner v. Wl finbarger, 430

F.2d 1093 (5th Gr. 1970), corporate officers are not always
entitled to assert such privileges against interests within the
corporation, and accordingly nmust consult with conpany at-
torneys aware that their conmunications may not be kept
confidential fromshareholders in litigation. See id. at 1101
Any chill on candid comruni cati ons with government counse
flowi ng fromour decision not to extend an absol ute attorney-
client privilege to the grand jury context is both conparable
and simlarly acceptable.

Mor eover, nothing prevents governnent officials who seek
conpl etely confidential comrunications with attorneys from
consul ti ng personal counsel. The President has retained
several private |lawers, and he is entitled to engage in the
conpl etely confidential communications with those | awers

8 We do not address privilege exceptions relating to mlitary
secrets or other exenpted communi cati ons.
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befitting an attorney and a client in a private relationship.

[l

The O fice of the President contends that \Wite House
Counsel's role in preparing for any future inpeachnment pro-
ceedings alters the policy analysis.9 The Ethics in Govern-
ment Act requires the |Independent Counsel to "advise the
House of Representatives of any substantial and credible
information ... that may constitute grounds for an inpeach-
ment." 28 U.S.C. s 595(c) (1994). In Novenber 1997, a
Congressman introduced a resolution in the House of Repre-
sentatives calling for an inquiry into possible grounds for
i npeachnent of the President. See H R Res. 304, 105th
Cong. (1997). Thus, to the extent that inpeachnment proceed-
ings may be on the horizon, the Ofice of the President
contends that White House Counsel rmnust be given maxi mum
protection against grand jury inquiries regarding their efforts
to protect the Ofice of the President, and the President in his
personal capacity, against inpeachnent. Additionally, the
Ofice of the President notes that the |Independent Counse
serves as a conduit to Congress for information concerning
grounds for inmpeachnment obtained by the grand jury, and,
consequently, an exception to the attorney-client privilege
before the grand jury will effectively abrogate any absol ute
privilege those conmuni cations night otherw se enjoy in fu-
ture congressional investigations and inpeachnent heari ngs.

Al t hough the Independent Counsel and the Ofice of the
Presi dent agree that Wite House Counsel can represent the
President in the inpeachnment process, the precise contours of
Counsel's role are far fromsettled.10 In any event, no matter

9 The district court did not rule upon this argunent, and hence
we lack the benefit of that court's thinking in addition to a conplete
record on the nature, scope, and content of comruni cati ons be-
tween the President and Deputy White House Counsel with regard
to the i npeachnent issue. See Glda Marx, Inc. v. WI dwood
Exercise, Inc., 85 F.3d 675, 679 (D.C. Cir. 1996) (per curian

10 While a prior Conptroller CGeneral has thought that Wite
House Counsel could properly be paid out of federal funds for
representing the President in matters |eading up to an inpeach-

what the role should be, inpeachnment is fundanmentally a
political exercise. See The Federalist No. 65 (Al exander
Ham I ton); Joseph Story, Commentaries on the Constitution

s 764, at 559 (5th ed. 1905). I npeachnment proceedings in the
House of Representatives cannot be anal ogi zed to traditiona

| egal processes and even the procedures used by the Senate

in "trying" an inpeachnment may not be like those in a judicial
trial. See (Walter) Nixon v. United States, 506 U. S 224,
228-31 (1993); Story, Commentaries on the Constitution

s 765, at 559-60. How the policy and practice supporting the
common | aw attorney-client privilege would apply in such a
political context thus is uncertain. |In preparing for the
eventual ity of inpeachnent proceedi ngs, a Wite House

Counsel in effect serves the President as a political advisor
al beit one with legal expertise: to wt, Lindsey occupies a
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dual position as an Assistant to the President and a Deputy
VWi te House Counsel. Thus, information gathered in prepa-
rati on for inpeachnent proceedi ngs and conversations re-
garding strategy are presumably covered by executive, not
attorney-client, privilege. Wile the need for secrecy m ght
arguably be greater under these circunstances, the district
court's ruling on executive privilege is not before us. In

ment, see Letter fromE nmer B. Staats, U S. Conptroller Ceneral

to Rep. John F. Seiberling 7 (Cct. 25, 1974), history yields little
gui dance on the role that Wite House Counsel would properly play

i n i npeachnent proceedings. The only President inpeached by the
House and tried by the Senate, Andrew Johnson, retained private
counsel, and his Attorney General resigned fromoffice in order to
assist in his defense. See WIliamH Rehnquist, Gand Inquests

222 (1992). In contrast, after the House Judiciary Conmittee

began an i npeachnment inquiry into the Watergate scandal, Presi-

dent Richard N xon appointed James D. St. Cair as a speci al

counsel to the President for Watergate-related matters. See Wa-
tergate Report 103. Although N xon resigned before the House of
Representatives voted on any articles of inpeachnent, St. dair
handl ed nuch of the President's defense until the President's
resignation. See id. at 103-15. At the very l|least, nothing prevents
a President faced with inpeachnent fromretaining private counsel

and in turn this nakes | ess clear what mght be the division of |abor
bet ween Wite House Counsel and private counsel
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addition, in responding to the grand jury investigation and
gathering information in preparation for future devel opnents
in accordance with his official duties, Wite House Counse
may need to interact with the President's private attorneys,
and to that extent other privileges may be inplicated.

[l 1]

Nor is our conclusion altered by the Ofice of the Presi-
dent's concern over the possibility that |Independent Counse
wi || convey otherw se privileged grand jury testinony of
VWi te House Counsel to Congress.11 Cf. Fed. R Cim P. 6(e).
First, no one can say with certainty the extent to which a
privilege would generally protect a Wite House Counsel
fromtestifying at a congressional hearing. The issue is not
presently before the court.12 See N xon, 418 U. S. at 712 n. 19;
In re Seal ed Case (Espy), 121 F.3d at 739 nn.9-10, 753.
Second, the particul ar procedures and evidentiary rules to be
enpl oyed by the House and Senate in any future inpeach-
ment proceedings remain entirely speculative. Finally,
whet her Congress can abrogate otherw se recogni zed privi -
| eges in the course of inpeachnment proceedi ngs may wel |
constitute a nonjusticiable political question. See (Valter)
N xon, 506 U. S. at 236.

The Suprenme Court's recognition in United States v. N xon
of a qualified privilege for executive conmuni cati ons severely
undercuts the argunent of the O fice of the President regard-

11 Contrary to the Ofice of the President's suggestion, this is
not a novel concern stenming fromthe Ethics in Governnent Act.
During initial discussions with the Watergate Speci al Prosecutor
"[Janes] St. Clair was primarily concerned that evidence produced
for the grand jury not subsequently be provided by [the Special
Prosecutor] to the House Judiciary Comrittee for use inits im
peachnment inquiry." Watergate Report 104-05. The Speci al
Prosecutor eventually asked the grand jury to transmt an "eviden-
tiary report”™ to the House Conmittee considering President N x-
on's inpeachnent. Id. at 143.

12 The Ofice of the President cites no authority for the proposi-
tion that communi cati ons between \Wite House Counsel and the
Presi dent woul d be absolutely privileged in congressional proceed-
i ngs, but rather nmerely suggests that they "shoul d" be.

ing the scope of the governnment attorney-client privilege. A
President often has private conversations with his Vice Presi-
dent or his Cabinet Secretaries or other nmenbers of the

Admi ni stration who are not | awers or who are | awers, but
are not providing | egal services. The advice these officials
give the President is of vital inportance to the security and
prosperity of the nation, and to the President's discharge of
his constitutional duties. Yet upon a proper show ng, such
conversations nust be revealed in federal crimnal proceed-
ings. See N xon, 418 U. S. at 713; 1In re Seal ed Case (Espy),
121 F.3d at 745. Only a certain conceit anmong those admit-
ted to the bar could explain why | egal advice should be on a
hi gher pl ane than advi ce about policy, or politics, or why a
President's conversation with the nost junior |lawer in the
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VWi te House Counsel's Ofice is deserving of nore protection
fromdisclosure in a grand jury investigation than a Presi-
dent's discussions with his Vice President or a Cabinet Secre-
tary. In short, we do not believe that | awers are nore

i mportant to the operations of government than all other
officials, or that the advice | awers render is nore crucial to
the functioning of the Presidency than the advice com ng
fromall other quarters.

The district court held that a governnent attorney-client
privilege existed and was applicable to grand jury proceed-
i ngs, but could be overcone, as could an applicable executive
privilege, upon a showi ng of need and unavailability el se-
where by the Independent Counsel. Wile we conclude that
an attorney-client privilege may not be asserted by Lindsey
to avoid responding to the grand jury if he possesses informa-
tion relating to possible crimnal violations, he continues to be
covered by the executive privilege to the sanme extent as the
President's other advisers. Qur analysis, in addition to hav-
i ng the advant ages nenti oned above, avoids the application of
bal ancing tests to the attorney-client privilege--a practice
recently criticized by the Suprenme Court. See Swidler &
Berlin, 1998 W. 333019, at *6.

In sum it would be contrary to tradition, conmon under-
standi ng, and our governnental systemfor the attorney-
client privilege to attach to Wiite House Counsel in the sane
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manner as private counsel. \Wen governnent attorneys

| earn, through communi cations with their clients, of infornma-
tion related to crimnal msconduct, they may not rely on the
governnment attorney-client privilege to shield such infornma-
tion fromdisclosure to a grand jury.

1. [
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11.
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Accordingly, for the reasons stated in this opinion, we
affirm[] .

In accordance with the Suprenme Court's expectation that
"the Court of Appeals will proceed expeditiously to decide
this case,” Cinton, 118 S. . at 2079, any petition for
rehearing or suggestion for rehearing in banc shall be filed
wi thin seven days after the date of this decision.

It is so ordered

Tatel, Circuit Judge, dissenting fromPart Il and concur-
ring in part and dissenting in part fromPart I1l. The
attorney-client privilege protects confidential comunication
between clients and their | awers, whether those | awers
work for the private sector or for government. Although I
have no doubt that governnment |awers working in executive
departnments and agencies enjoy a reduced privilege in the
face of grand jury subpoenas, | remain unconvinced that
ei ther "reason"” or "experience" (the tools of Rule 501) justi-
fies this court's abrogation of the attorney-client privilege for
| awyers serving the Presidency. This court's far-reaching
ruling, noreover, may have been unnecessary to give this
grand jury access to Bruce Lindsey's comunications with
the President, for on this record it is not clear whether those
conmuni cati ons invol ved official |egal advice that would be
protected by the attorney-client privilege. Before [imting
the attorney-client privilege not just for this President, but
for all Presidents to conme, the court should have first re-
manded this case to the district court to recall Lindsey to the
grand jury to determ ne the precise nature of his comunica-
tions with the President.

My col | eagues and | have no di sagreenent concerning
personal |egal advice Lindsey may have given the President.
W agree, and the Wite House concedes, that the official
attorney-client privilege does not protect such comunica-
tions, for as a White House enpl oyee Lindsey had no authori -
ty to provide such advice. Nor do we disagree about politica
advice given to the President by advisers who happen to be
| awyers. Such advice is protected, if at all, by the executive
privilege alone. Qur disagreenent centers solely on whether
a grand jury can pierce the attorney-client privilege with
respect to official |egal advice that the Ofice of Wite House
Counsel gives a sitting President.

One of the oldest privileges at cormmon law and " "rooted in
the inperative need for confidence and trust,' " Jaffee v.
Rednmond, 518 U. S. 1, 10 (1996) (quoting Trammel v. United
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States, 445 U.S. 40, 51 (1980)), the attorney-client privilege
"encourage[s] 'full and frank comunication between attor-

neys and their clients, and thereby pronote[s] broader public
interests in the observance of |aw and the adm nistration of
justice." " Swidler & Berlin v. United States, No. 97-1192,
1998 W 333019, at *3 (U.S. June 25, 1998) (quoting Upjohn

Co. v. United States, 449 U. S 383, 389 (1981)). The privilege
protects client confidences even in the face of grand jury
subpoenas. See id. at *2, *7.

CGovernnment attorneys enjoy the attorney-client privilege in
order to provide reliable |egal advice to their governnenta
clients. "Unless applicable |law otherwi se provides, the attor-
ney-client privilege extends to a conmuni cation of a govern-
ment al organization ... and of an individual officer ... of a
governmental organi zation." Restatenent (Third) of the
Law Governing Lawers ("Restatenent") s 124 (Proposed
Final Draft No. 1, 1996); see also Proposed Fed. R Evid.
503(a)(1l), reprinted in 56 F.R D. 183, 235 (1972). W have
expl ai ned that where "the CGovernment is dealing with its
attorneys as would any private party seeking advice to pro-
tect personal interests, [it] needs the sane assurance of
confidentiality so it will not be deterred fromfull and frank
comuni cations with its counselors.”™ Coastal States Gas
Corp. v. Departnent of Energy, 617 F.2d 854, 863 (D.C. Cr.
1980); see also Tax Analysts v. IRS, 117 F. 3d 607, 620 (D.C

Cr. 1997) ("Conmmunications revealing ... client confidences
[between IRS field personnel and I RS counsel regarding

audit activity] ... are clearly covered by the attorney-client
privilege....").

This court now holds that for all governnent attorneys,
i ncluding those advising a President, the attorney-client privi-
| ege dissolves in the face of a grand jury subpoena. Accord-
ing to the court, its newrule "avoids the application of
bal ancing tests to the attorney-client privilege--a practice
recently criticized by the Suprenme Court."” Myj. Op. at 26.
But whether a court abrogates the privilege by applying the
bal ancing test rejected in Swidler, or by the rule the court
adopts today, the chilling effect is precisely the sane.
Cients, in this case Presidents of the United States, wll
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avoid confiding in their | awers because they can never know
whet her the information they share, no matter how i nnocent,
m ght some day becone "pertinent to possible crimnal viola-
tions,"” id. at 18. Rarely will Wite House counsel possess
cold, hard facts about presidential wongdoing that woul d
create a strong public interest in disclosure, yet the very
possibility that the confidence will be breached will chil
communi cations. See Swidler, 1998 W 333019, at *5-6. As
aresult, Presidents may well shift their trust on all but the
nmost routine legal matters from Wi te House counsel, who
undertake to serve the Presidency, to private counsel who
represent its occupant.

Unli ke Jaffee, 518 U.S. at 10-11 (recogni zing a federa
psychot herapy privilege), and In re Seal ed Case, No. 98-3069,
1998 W. 370584, at *4 (D.C. Cr. July 7, 1998) (declining to
recogni ze a protective function privilege for Secret Service
agents), this case involves not the creation of a new privil ege,
but as in Swidler, the carving out of an exception to an
al ready well-established privilege. See Swidler, 1998 W
333019, at *6. Denying that they are creating an exception
nmy col |l eagues say that they are "defining the particular
contours of the governnent attorney-client privilege," Mj.

Op. at 14, but no court has suggested that the attorney-client
privilege nust be extended client by client to each new
governnmental entity, proceeding by proceeding. Rather,
"[u] nl ess applicable | aw ot herw se provi des," Restatenent

s 124, the privilege applies to all attorneys and all clients,
regardl ess of their identities or the nature of the proceedi ng,
see Swidler, 1998 W 333019, at *6 (finding no case authority
for civil-crimnal distinction). The question before us, then, is
whet her either "reason"” or "experience" (Fed. R Evid. 501),
calls for exenpting the Presidency fromthe traditiona
attorney-client relationship that all clients enjoy with their
| awyers. See, e.g., Trammel, 445 U S. at 48, 52 (curtailing
spousal privilege based on majority trend in state |law, the

di sappearance of "ancient" notions of the subordinate status

of women, and the unpersuasi veness of argunents regarding
privilege's effect on marital stability).
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As one of its reasons for abrogating the presidential
attorney-client privilege, the court says that |egal advice is no
different fromthe advice a President receives from other
advi sers, advice protected only by executive privilege. Mj.
Op. at 25-26. | think the court seriously underestimates the
i ndependent role and value of the attorney-client privilege.
Unli ke the executive privilege--a broad, constitutionally de-
rived privilege that protects frank debate between President
and advisers, see United States v. Nixon, 418 U S. 683, 708
(1974); In re Sealed Case, 121 F.3d 729, 742-46 (D.C. Cr.
1997)--the narrower attorney-client privilege flows not from
the Constitution, but fromthe common [aw, see Swidler, 1998
W 333019, at *7. The attorney-client privilege does not
protect general policy or political advice--even when given by
| awyers--but only conmmuni cations with | awers "for the pur-
pose of obtaining | egal assistance." Restatement s 122. Ne-
cessitated by the nature of the lawer's function, the
attorney-client privilege enables the | awer as an officer of
the court properly to advise the client, including facilitating
conpliance with the aw. See Upjohn, 449 U. S. at 389. |In
ot her words, the unique protection the |aw affords a Presi -
dent's communi cations with Wite House counsel rests not, as
nmy col |l eagues put it, on sonme "conceit" that "lawers are
nore inportant to the operations of government than al
other officials,” Maj. Op. at 26, but rather on the special
nature of |egal advice, and its special need for confidentiality,
as recogni zed by centuries of cormmon law. It therefore
makes sense that the Presidency possesses both the attorney-
client and executive privileges, and that courts treat them
differently.

The court also cites 28 U S.C. s 535(b). Although that
statute generally supports qualifying--though not abrogat -
ing--the attorney-client privilege for government attorneys
wor ki ng in executive departnments and agencies, the court
acknow edges, as the Attorney General has told us in her
am cus brief, that section 535(b) does not apply to the Ofice
of the President. The court cites several statenents, includ-
ing fornmer Wiite House Counsel Lloyd Cutler's speech to the
New York Bar, the Wite House Travel Ofice Managenent
Revi ew, and the Adm nistration's certiorari petitioninlInre
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Grand Jury Subpoena Duces Tecum 112 F.3d 910 (8th Gr.),

cert. denied, 117 S. C. 2482 (1997), indicating that Wite
House | awyers conmply with the spirit of section 535(b). Mj.
Op. at 19-20. Nothing in those statenents suggests, howev-

er, that their authors were referring to conversations between
VWi te House counsel and the President of the United States,
i.e., that one presidential subordinate (Wite House counsel)
woul d report a confidential conversation with a President to
anot her presidential subordinate (the Attorney CGeneral).

The court points to no other statutory basis for denying the
President the benefit of the official privilege. Although the
I ndependent Counsel statute ensures independent, aggressive
prosecuti on of wongdoing, nothing in that statute disables a
Presi dent from defending hinself or otherw se indicates that
Congress intended to deprive the Presidency of its official
privil eges.

The court refers to actions of a few previous Wiite House
counsel : Fred Buzhardt testified voluntarily before the Wa-
tergate grand jury; Peter Wallison turned over his diaries to
the Iran-Contra investigation; and C. Boyden G ay and his
deputy refused to be interviewed by that sane Iran-Contra
I ndependent Counsel. See Maj. Op. at 20-21. In ny view,
these limted and contradictory exanpl es reveal nothing
about the standard we shoul d apply where, as here, a Presi-
dent of the United States actually invokes the attorney-client
privilege in the face of a grand jury subpoena.

Acknowl edgi ng the facial inapplicability of section 535(b)
the Ofice of the President, the court relies on the govern-
ment |awyer's oath of office for the proposition that Wiite
House counsel cannot have a traditional attorney-client rela-
tionship with the President. But all |awers, whether they
work within the government or the private sector, take an
oath to uphold the Constitution of the United States. In
order to practice before this court, for exanple, attorneys
must prom se to "denean [thenselves] ... according to | aw

[and] support the Constitution of the United States.™
Application for Admi ssion to Practice (U S. Court of Appeals
for the D.C. Circuit). No one would suggest that this oath
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abrogates a client's privilege in the face of a grand jury
subpoena.

This court's opinion, noreover, nowhere accounts for the
uni que nature of the Presidency, its unique need for confiden-
tial legal advice, or the possible consequences of abrogating
the attorney-client privilege for a President's ability to obtain
such advice. Elected, head of the Executive Branch
Conmmander - i n- Chi ef, head of State, and renovable only by
i npeachnent, the President is not just "a part of the federa
government, consisting of government enpl oyees doi ng gov-
ernment business.” Mij. Op. at 2. As Justice Robert H
Jackson observed in the steel seizure case, the Presidency
concentrates executive authority "in a single head in whose
choi ce the whol e Nation has a part, making himthe focus of

public hopes and expectations. |In drama, magnitude and
finality his decisions so far overshadow any others that al nost
alone he fills the public eye and ear."” Youngstown Sheet &

Tube Co. v. Sawyer, 343 U. S. 579, 653 (1952) (Jackson, J.,
concurring). Echoing Justice Jackson three decades |ater

t he Suprenme Court enphasized in N xon v. Fitzgerald, 457

U S. 731 (1982), that the President "occupies a unique position
in the constitutional schenme,” id. at 749, that we depend on
the President for the "nost sensitive and far-reaching deci-
sions entrusted to any official under our constitutional sys-
tem™" id. at 752, and that the President's "uni que status
under the Constitution" distinguishes himfrom other execu-
tive branch officials, id. at 750. The Attorney Ceneral
focusing on the President's "singular responsibilities," de-
scribes the Presidency's critical need for |egal advice as
fol | ows:

The Constitution vests the President with unique, and

uni quely consequential, powers and responsibilities. The
Nation's "executive Power" is vested in himalone. US.
Const. Art. Il, s 1. 1In addition to his significant and

di verse domestic and foreign affairs responsibilities, he is
specifically required to adhere to and follow the |aw, both
in his oath of office (Art. Il, s 1, d. 8) and in the

requi renent that "he shall take Care that the Laws be
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faithfully executed.” Art. Il, s 3. To fulfill his manifold
duties and functions, the President nust have access to

| egal advice that is frank, fully inforned, and confi den-
tial. Because of the magnitude of the Nation's interest

in facilitating the President's conduct of his office in
accordance with law, the President's pressing need for
effective | egal advice knows no parallel in governnent.

Amicus Br. at 24. By lunping the President together with

tax collectors, passport application processors, and all other
executive branch enpl oyees--even cabi net officers--the court
bypasses the reasoned "case-by-case" anal ysis demanded by
Rul e 501, Jaffee, 518 U.S. at 8 (quoting S. Rep. No. 93-1277,
at 13 (1974)).

A President's need for confidential |egal advice may
"know{ ] no parallel in governnent"” for another reason. Be-
cause the Presidency is tied so tightly to the persona of its
occupant, and because of what Fitzgerald referred to as the
Presidency's increased "vulnerability," stemmng from"the
visibility of [the] office and the effect of [the President’s]
actions on countless people,” Fitzgerald, 457 U S. at 753,
official matters--proper subjects for Wite House counse
consul tation--often have personal inplications for a Presi-
dent. Since for any President the |line between official and
personal can be both elusive and difficult to discern, | think
Presidents need their official attorney-client privilege to per-
mt frank di scussion not only of innocuous, routine issues, but
al so sensitive, enbarrassing, or even potentially crimnal top-
i cs.

The need for the official presidential attorney-client privi-
| ege seens particularly strong after Watergate which, while
ushering in a new era of accountability and openness in the
hi ghest echel ons of governnent, al so increased the Presiden-
cy's vulnerability. Aggressive press and congressional scruti-
ny, the personalization of politics, and the enactnment of the
| ndependent Counsel statute, Pub. L. No. 95-521, Tit. VI, 92
Stat. 1824, 1867 (1978) (codified as anended at 28 U. S.C.
ss 591-599 (1994))--which triggers appoi ntnment of an I nde-
pendent Counsel based on no nore than the existence of
"reasonabl e grounds to believe that further investigation is
warranted,” 28 U S.C. s 592(c)(1)(A) --have conbined to

make the Suprene Court's fear that Presidents have becone
easy "target[s]," Fitzgerald, 457 U. S at 753, truer than ever.
No President can navigate the treacherous waters of post-
WAt er gat e governnent, make controversial official |egal deci-
sions, decide whether to invoke official privileges, or even
know when he mi ght need private counsel, w thout confiden-
tial legal advice. Because of the Presidency's enornous
responsibilities, noreover, the nation has conpelling reasons
to ensure that Presidents are well defended against fal se or
frivol ous accusations that could interfere with their duties.
The nation has equally conpelling reasons for ensuring that
Presidents are well advised on whether charges are serious
enough to warrant private counsel. | doubt that Wite

House counsel can perform any of these functions w thout the
candor made possible by the attorney-client privilege. As |
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said at the outset, weakening the privilege may well cause
Presidents to shift their trust from Wite House | awers who
have undertaken to serve the Presidency, to private | awers
who have not.

Preserving the official presidential attorney-client privilege
woul d not place the President above the | aw, as the Indepen-
dent Counsel inplies. To begin with, by enabling clients--

i ncluding Presidents--to be candid with their |awers and

| awyers to advise clients confidentially, the attorney-client
privilege pronotes conpliance with the aw. See Upj ohn, 449
U S. at 389. I|ndependent Counsels, noreover, have powerful
weapons to conbat abuses of the attorney-client privilege. |If
evi dence suggested that a President used Wite House coun-

sel to further a crime, the crinme-fraud exception woul d abro-
gate the privilege. See United States v. Zolin, 491 U S. 554,
562-63 (1989). If an Independent Counsel had evi dence that
VWi te House counsel's status as an attorney was used to
protect non-legal materials fromdisclosure, those materials
woul d not be protected. See State v. Philip Mrris Inc., No.
Cl- 94- 8565, 1998 W. 257214, at *7 (Mnn. Dist. &. Mar. 7,
1998) (rel easing docunments as penalty for bad faith claimof
privilege). "The privilege takes flight," Justice Benjamn
Cardozo said, "if the [attorney-client] relation is abused.”
Cark v. United States, 289 U S. 1, 15 (1933). O if an
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I ndependent Counsel presented evidence that a Wite House
counsel committed a crinme, a grand jury could indict that
| awyer. See CGeorge Lardner, Jr., Dean Quilty in Cover-Up
Ni xon Ex-Ai de Pl eads to Count of Conspiracy, Wash. Post,
Cct. 20, 1973, at Al. This Independent Counsel has never
al l eged that any of these abuses occurred.

To be sure, a properly exercised attorney-client privilege
may deny a grand jury access to information, see Sw dler
1998 W. 333019, at *6 (justifying the burden placed on the
trut h-seeking function by the privilege), but Presidents re-
mai n accountable in other ways, see Fitzgerald, 457 U S. at
757 (checks on Presidential action include inpeachment, press
scrutiny, congressional oversight, need to maintain prestige,
and concern for historical stature). An Independent Counsel
nor eover, can always report to Congress that a President has
denied critical information to a grand jury. See 28 U S.C
s 595(a)(2), (c). |If the President continues to exercise his
attorney-client privilege in the face of a congressional subpoe-
na, and if Congress believes that the President has conmtted
"high Crines and M sdeneanors,” U. S. Const. art. Il, s 4,
Congress can al ways consider inpeachnent. See H Rep. No.
93-1305, at 4, 187-213 (1974) (recomrendi ng i npeachnent of
President N xon based on his refusal to turn over information
in response to congressional subpoenas).

During Lindsey's several grand jury appearances he in-
voked both executive and attorney-client privileges, often with
respect to the same questions. Now that the Wite House
has dropped the executive privilege issue, nmuch of that
i nformati on may be available to the I ndependent Counsel and
we have no way of knowi ng which questions, if any, Lindsey
woul d continue to decline to answer. Even nore fundanen-
tal, Lindsey's affidavit, [[ ]] and the affidavit of Wite
House Counsel Charles F.C. Ruff suggest that the comuni -
cations between Lindsey and the President regarding the
Moni ca Lew nsky and Paul a Jones matters may have invol ved
political and policy discussions, not |legal advice. To be sure,
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the affidavits [] ]] refer to advice about |ega
topi cs, such as invoking privileges and preparing for inpeach-
ment. But nowhere do they denpnstrate that Lindsey ren-

dered that advice in his capacity as a |lawer, i.e., that "the
| awyer's professional skill and training would have value in
the matter."” Restatenent s 122 cnt. b. A conversation is

not privileged nerely because the President asked Lindsey a
guestion about a nominally legal matter or in his capacity as
VWi te House Counsel staff. For exanple, if Lindsey advised
the President about the political inplications of invoking
executive privilege, that conmunication would not be privi-

| eged; if he discussed the availability of the privilege as a
| egal matter, the conversation would be protected.

Di stingui shi ng between Lindsey's |egal and non-Ilegal ad-
vi ce becomes even nore difficult because not only does Lind-
sey wear two hats, one |legal (Deputy White House Counsel)
and one non-legal (Special Assistant to the President), but the
Ofice of Wite House Counsel has historically perforned
many non-1|egal functions, such as giving policy advice, witing
speeches, and perform ng various political tasks. See Ste-
phen Hess, Organizing the Presidency 36, 43, 84 (1988); Lloyd
N. Cutler, The Role of the Counsel to the President of the
United States, 35 Record of the Association of the Bar of the
City of New York 470, 472-76 (1980); Jereny Rabkin, At the
President's Side: The Role of the Wiite House Counsel in
Constitutional Policy, Law & Contenp. Probs., Autumm 1993
at 63, 65-76. Wen an advi sor serves dual roles, the party
i nvoki ng the privilege bears a particularly heavy burden of
denonstrating that the services provided were in fact |egal
See, e.g., Texaco Puerto Rico, Inc. v. Departnent of Consum
er Affairs, 60 F.3d 867, 884 (1st Cir. 1995) (where agency
"del egat ed policynaking authority to its outside counsel to
such an extent that counsel ceased to function as |awers and
began to function as regulators,” it could not invoke attorney-
client privilege); Restatenent s 122 cnt. c (whether privi-
| ege applies to | awyer acting in dual roles depends upon
circunstances); cf. In re Sealed Case, 121 F.3d at 752 (with
respect to " 'dual hat' presidential advisors, the governnent
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bears the burden of proving that the conmunications" are
covered by the executive privilege).

Accordingly, before abrogating the official attorney-client
privilege for all future Presidents, this court should have
remanded to the district court to allow the Independent
Counsel to recall Lindsey to the grand jury to determ ne
whet her, with respect to each question that he declines to
answer, he can denonstrate the elenments of the attorney-
client privilege, nanely that each comunicati on was nade
bet ween privil eged persons in confidence "for the purpose of
obt ai ning or providing | egal assistance for the client," Re-
statenent s 118. See United States v. Kovel, 296 F.2d 918,

923 (2nd G r. 1961) (remanding to permt accountant w tness

to offer factual support for assertion that communications
were made in pursuit of legal advice). |If Lindsey failed to
meet this burden, that would end the matter, |eaving for

anot her day the difficult question of presidential attorney-
client privilege, with its consequences for the functioning of
the Presidency, as well as its potential inplications for possi-
bl e i npeachment proceedings (inplications we have hardly

begun to consider). See Maj. Op. at 23-25; Ofice of the
President Br. at 26-29; Ofice of the Independent Counsel

Br. at 35, cf. Amcus Br. at 34-37. On the other hand, if

Li ndsey denonstrated that his comunications involved offi-
cial legal advice, the district court could use the remand to
enrich the record by, for exanple, inviting former Wite

House counsel to describe the nature of the relationship

bet ween Presidents and Wite House counsel generally and

the role of the attorney-client privilege in particular. This
woul d create an infinitely nore useful record for us, or
eventual ly the Suprene Court, to determ ne whether reason

or experience justifies any change in the official presidential
attorney-client privilege, and if so, whether the privilege can
be nodified without threatening a President's ability to "take
Care that the Laws be faithfully executed.” U S. Const. art.
I, s 3. See Swidler, 1998 W 333019, at *6 n.4 (noting |ack
of enpirical evidence in support of linmting the privilege);
Jaffee, 518 U.S. at 16 & n.16 (relying on am cus briefs citing
psychol ogy and social work studies); Tranmel, 445 U. S. at
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48, 52 (relying on historical devel opnents regarding the role
of women in marriage).

I do not consider the Supreme Court's expectation that we
proceed expeditiously to be inconsistent with our obligation to
engage in fully reasoned and i nformed decision-making. The
i nportance to the Presidency of effective |egal advice re-
quires no |l ess. Mreover, according to the |Independent
Counsel, the grand jury is exploring whether obstruction of
justice, perjury, witness intimdation, and other crinmes were
committed in January 1998. See 18 U. S.C. s 3282 (establish-
ing five-year statute of limtations for non-capital federa
crimes). W thus have tine to determ ne whether we need to
resol ve this inportant question and, if so, to ensure that we
do so on the basis of a fuller, nore useful record. |If the
I ndependent Counsel needs to report to Congress nore expe-
ditiously, he is free to do so.

[

1]
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